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ComposiTIONS IN BANKRURPTCY—VARYING TERMS OF.— 
Mr. District Judge Blatchford has recently rendered an inter- 
esting decision in the case of Reiman and Friedlander, alleged 
bankrupts, on the question of the proceedings which are to 
take place when a resolution is passed under § 43 of the bank- 
rupt act, as supplemented by the act of 1874, varying the 
terms of a composition between the bankrupt and his creditors 
already agreed upon. It appears that at a meeting of cred- 
itors there was a resolution passed varying a composition pre- 
viously agreed upon and accepted. This resolution was con- 
firmed in a regular manner, and when it was brought to the 
attention of Judge Blatchford, together with a statement of 
the assets and debts of the bankrupts, the latter asked that it 
be recorded and the statement placed on file. In giving his 
opinion on this point, the learned judge says: 

The statute provides that the conditions may, by resolutions passed in the 
manner and under the circumstances provided in relation to an original res- 
olution for composition, add to or vary the provisions of any composition 
previously accepted by them, without prejudice to any persons taking interest 
under such provisions who do not assent to such addition or variation. It 
further provides that any such additional iesolution passed in the manner and 
under the circumstances aforesaid, shall be presented to the court in the same 
manner and proceeded with in the same way, and with the same consequences, 
as the resolution by which the composition was accepted in the first instance. 
This requires that after the resolution varying the provisions of the composi- 
tion previously accepted, shall have been passed and confirmed and presented 
to the court, it shall be proceeded with in the same way as the original resolu- 
tion was proceeded with. In regard to the original resolution, the statute ex- 
pressly requires that the court shall, ‘‘ upon notice to all the creditors of the 
debtor of not less than five days, and upon hearing, enquire whether such res- 
olution has been passed in the manner directed by this section.”” It follows 
that this second resolution cannot now be recorded, but that a meeting, on 
notice to all the creditors, must be called in like manner as a second meeting 
was called in respect to the original resolution, to enquire whether the second 
resolution has been passed in the manner directed by the statute. As it ap- 
pears that creditors who attended at the meeting when the second resolution 
was passed, objected to the passing of such resolution for reasons then and 
there stated by them, such creditors must have notice of the time and place 
of presenting to the court the proceedings of the meeting now to be called, 
so that they may be heard, and they will then be at liberty to present to the 
court, as well as any other creditors, any papers which are relevant to 
show that the composition is one which ought not to be sanctioned by the 
court. 


NEGLIGENT KILLING OF SERVANT—LIABILITY WHEN DEATH 
1s INSTANTANEOUS.—The opinion of Mr. Circuit Judge Dil- 
lon, in Sullivan v. Union Pacific Railroad Company, which 
we elsewhere print, deserves, perhaps, a passing notice. It 
will be seen that the learned judge refuses to apply, in Ne- 
braska, where the question is an open one, the so-called prin- 
ciple of the common law, that a master cannot recover dam- 
ages for the negligent killing of his servant, when the death 
is instantaneous. It must have required some courage to lay 
down a doctrine at variance with the entire current of author- 
ity in England and America; but the judge shows that the 
prevailing doctrine had its origin in Baker v. Bolton, a mist | 
prius decision of Lord Ellenborough, rendered in 1808, and 
that, consequently, it was not a part of the common law of 
this country at the time of the revolution ; and that, although 
followed in a late English case, and in several American deci- 
sions, yet these authorities were not binding upon him, and 





he was free to declare such a rule, applicable to the case be- 


fore him, as was consistent with justice and legal reason. To 
the mind of the writer, the principle declared in Baker v. 
Bolton has always seemed to involve a gross defeat of justice 
and of common sense. To say that if you kill my horse in- 
stantly, I can recover its value, but that if you instantly kill 
my wife, child or other servant I can recover nothing for the 
loss of their services because the death was instantaneous, is 
sheer nonsense; and it is not to the credit of the American 
courts that they have engrafted such a barbarism upon our 
law, deriving it from no higher source than the declaration 
of asingle English judge at msi prius, pronounced since our 
revolution. If the writer is not mistaken, Mr. Bishop, some- 
where in his works, has animadverted, in proper terms, on 
the slavish tendency of American lawyers and judges to adopt 
the doctrines of current English decisions, without consider- 
ing whether they are founded in reason and justice, or 
whether they are at all applicable to our situation and insti- 
tutions. Even some English text-books, which have never 
succeeded in acquiring any standing in their own country, 
have gone through several editions in this. The common 
sense of the American people, expressed through their legis- 
latures, has, in several instances, repealed Lord Ellenborough’s 
rule, where their courts have adopted it, and where the legis- 
latures do not repeal it, we believe the courts will, and that, 
in a few years, there will not be a vestige of it left. T. 





Can THREE MEN AT THE SAME TIME STRIKE A FourTH 
WITH THE SAME CLUB? —Some time since (ante, p. 484) 
we referred to the fact that this question had been argued be- 
fore the Supreme Court of Illinois. We now see from the 
opinion of the court which is published in the Bloomington Wes- 
tern Jurist, for November (Coates v. The People, p. 325), that 
the question was decided in the affirmative. The indictment 
charged that the three defendants ‘‘with a stick of wood, 
which each severally had and held in their several right hands,’’ 
inflicted:the mortal wound, causing death. The ground of 
objection was, that the act charged was physically impossible. 
The court (Mr. Justice Scott) said: ‘‘There is no physical 
impossibility in the act charged, however improbable it may 
be. What is to prevent all three of the persons accused hav- 
ing hold of the same stick with their several right hands at the 
instant the fatal blow was inflicted. The plea filed admits it 
was done in the manner charged, and there is nothing in the 
nature of the act that compels us to hold a mortal wound 
cannot be struck by three persons in that way.’’ This ruling, 
singular as it may seem, is supported by a recent Massachu- 
setts case, which holds that an indictment against three per- 
sons jointly, for an attempt to commit larceny from the person 
of the fourth, which charges that the three, with felonious 
intent, put ‘‘their hands’’ into his pocket, may be sustained 
by proof that all three were participating in the act, though only 
one of them put his hands into the pocket. Com. v. Fortune, 105 
Mass. 592. The principal reason, however, which the Illinois 
court give for the conclusion to which they come, is that the 
Illinois statute makes all accessories at, or before the fact, prin- 
cipals, and provides that they shall be punished accordingly. 
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‘“‘ They must,’’ said the learned judge who delivered the opin- 
ion, ‘‘ be indicted as principals and not otherwise. It might 
be advisable, as was said in Baxter v. The People, 3 Gilm. 
368, to describe the circumstances of the offence as they actu- 
ally occurred, but this is not indispensable. As in the case 
at bar, proof that either one struck the fatal blow with the 
weapon described, and that the others were accessory at the 
fact, would be sufficient to sustain aconviction of all of them 
as principals. There would be no variance in sucha case 
between the proofs and the allegations in the indictment. 
This is the construction given to the statute in Baxter v. The 
People, and we see no reason to depart from it.”’ 





Railway Negligence—Fencing Side-Tracks. 


A Missouri statute provides, in substance, that when any 
animal shall be killed by the cars or other carriage of a rail- 
road company, the owner may recover its value without any 
proof of negligence or unskillfulness on the part of the 
agents or servants of the company, but it is further pro- 
vided that the provisions of the section shall not apply 
to any accident happening where the road is inclosed by a 
lawful fence, or in the crossing of any public highway. 
In the case of Loyd v. The Pacific R. R. Co. (49 
Mo. 199), it was held that where a cow was killed in 
the open grounds of a railroad, at a station or depot on the 
road, it being necessary for the transaction of business with the 
public, and the reception and discharge of freight and passen- 
gers, that such space should be left open, the company would 
not be liable without proof of negligence, notwithstanding 
the road was not fenced at such place, and that the same rul- 
ing would be made where the injury happened in a town where 
there were streets to be kept open, and where to fence the road 
would be to create a nuisance. In Morris v. St. Louis, Kan- 
sas City and Northern Railway Co., the Supreme Court of 
Missouri has recently restricted this interpretation of the statute, 
by holding that where a railroad company has a side-track 
extending for some distance from a station into the country, 
it must fence this and its main track, or it will be liable for 
damages resulting from the killing or injury of animals on 
them, without proof of negligence. ‘ 

The evidence in the case tended to prove that the mules 
and colt sued for were killed and injured at a cattle yard, situate 
about one-fourth of a mile west of Thompson’s Station, in 
Audrain county ; that said station is situate in an open prairie 
country, has a passenger depot and stock-pens situate thereat, 
and a switch to the road has been constructed at the station, 
which extends west from the station to within about forty yards 
of the eattle-guard, where the injury to the stock took place ; that 
from this cattle-guard west the defendant’s railroad is fenced, 
but that the space of about one-fourth mile between where the 
mules and colt were injured and the depot, is open, un- 
fenced prairie land ; that the switch to the road extends west 
to within forty yards of where the fence inclosing the railroad 
commences; that the mules had entered on the road at or near 
the station, and had run down the track to where they were 
injured ; that the train of cars by which the injury was inflicted 


was going west, and made no stop at the station; that the. 


mules had escaped from plaintiff’s pasture the night before the 
injury, and had gone on the track. The company were held 
liable to pay damages, without proof of negligence. 





Mr. Justice Vories, in delivering the opinion of the court, 
said: ‘‘There is no reason why defendant should not fence 
its road along each side of the road where it has a switch as 
well as at other places. Where a switch extends along the 
main track for a considerable distance through an open prairie, 
it is just as necessary and practicable to have the road fenced, 
as upon any other part of the road, and we are not inclined to 
extend the rule laid down in the case of Lloyd v. The Pacific 
Railroad Co., before referred to, further than the facts of that 
case will justify, and that is, that the company is not required 
to fence such grounds as are necessary to remain open for the 
use of the public, and the necessary transaction of business at 
the depot or station.’’ 





Judge Benedict’s Case. 


The case of Lange v. Benedict, which is pending be- 
fore the Supreme Court of New York, at Special Term, 
Judge Van Brunt presiding, is one of great interest to 
the judiciary and to the profession. The defendant is 
United States District Judge for the Eastern District 
of New York, and the plaintiff is a publisher of good reputa- 
tion, who, having been convicted of the offence of stealing 
government mail bags, was erroneously sentenced by the de- 
fendant to be imprisoned for one year and to pay a fine of 
$200 ; whereas, the statute under which he was tried provides 
for punishment by fine or imprisonment. A writ of hadeas 
corpus was sued out, showing these facts, and was made return- 
able before Judge Benedict, who vacated the sentence, and 
then, against the protest of Mr. Lange’s counsel, proceeded 
to re-sentence Mr. Lange to a year’s imprisonment. A 
second writ of habeas corpus was then sued out Su- 
preme Court of the United States, where the second sen- 
tence was adjudged to be void. In the meantime, Mr. Lange 
was held in prison under the second sentence, and there re- 
mained until the supreme court directed his discharge. A 
report of the case, with a full statement of the facts, will be 
found in 18 Wallace, 163. 

Upon obtaining his discharge, Mr. Lange commenced pro- 
ceedings in the Supreme Court of the State of New York, 
against the defendant for alleged false imprisonment, claiming 
$50,000 damages. By an agreement between Messrs. Arnoux, 
Ritch & Woodford, attorneys for Mr. Lange, and Messrs. 
Tracy, Catlin & Broadhead, attorneys for Judge Benedict, the 
complaint was drawn so as to set up all the facts in the case, 
and a demurrer was interposed by the defendant. This de- 
murrer has recently been argued, and the judge has taken the 
papers and reserved his decision. The following brief synop- 
sis of the arguments of the two leading counsel, is thus given 
by the New York Herald: 


General Tracy presented an able and interesting argument, in which he 
contended that the courts have invariably protected the judges of the courts 
of record from any actions that might be brought against them by private 
suitors for any errors they might have committed in the judgments pro- 
nounced by them, and that this immunity was so complete and sacred, that 
such suit could not be maintained even when malice and corruption could be 
shown ; that this immunity was due to the proper administration of justice, 
and that the wrong sustained by the suitor would be infinitely less than the 
injury that would result in the administration of justice, if the contrary view 
should prevail. Illustrating this part of his argument, General Tracy cited the 
famous case brought against the Recorder of London. The philanthropist, 
William Penn, was arrested and brought before the recorder for street- 
preaching. The jury, contrary to the charge of the recorder, acquitted the 
accused, and thereupon the recorder fined the jury and imprisoned the plain- 
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tiff ‘who refused to pay the fine; he was discharged on Aabeas corpus and 
then sued the recorder for the false imprisonment. The court said that the 
maintainance of such an action would be more subversive of justice than the 
illegal act of the recorder. General Tracy also contended that the original 
sentence was valid and still in force if the subsequent act was illegal ; that the 
original sentence covered a fine for one count in the indictment and the im- 
prisonment for another count, and that the payment of the fine was illegally 
made, having been made to the clerk without any rule, and that the decision 
of the Supreme Court of the United States was based on an error in assum- 
ing that the fine was duly paid. 

Mr. Arnoux, of counsel for Mr. Lange, opened his argument by alluding to 
the position of counsel who attacked the illegal action of those in power, and 
then gave a history of the case from its commencement until the hearing be- 
fore the supreme court. Mr. Arnoux then proceeded to show that the un- 
broken current of English and American decisions was, that in courts of lim- 
ited jurisdiction, the judge was not protected when he exceeded his jurisdic- 
tion, which was conceded by the defendant's counsel, and that every court 
had used language broad enough to cover the case of the acts of judges in 
courts of record who knowingly act without jurisdiction. To the glory of the 
judiciary, it appears that no judge of a court of record in America, and but 
one in England, had ever been successfully sued. The whole question in the 
case turns upon the legal effect of the second sentence. The supreme court 
declared that when the first judgment was pronounced and had been exe- 
cuted, the power of the court that sentenced Mr. Lange was ended, and, 
therefore, Mr. Arnoux contended that the second sentence was wholly with 
out jurisdiction and void ; that the first sentence, although illegal, was valid 
until reversed or vacated, and that made the case of the recorder a parallel 
case, but the second sentence was wholly coram non judice, and afforded no 
protection whatever to the court or officers in amy respect. 





Chloroform in Rape Cases. 


The Monthly Western Jurist (Bloomington, Ill.) for No- 
vember, contains a long and interesting article on this sub- 
ject. After stating the law applicable to such cases, the 
writer details at length two celebrated cases which have oc- 
cured in this country—that of Dr. Beale, a dentist, tried in 
Philadelphia, in 1854, and that of Dr. Green, tried in the 
Common Pleas of Mercer county, Ohio, in 1860. The former 
case: is detailed at length in the Philadelphia Medical Ex- 
aminer, for December, 1854, and also in Wharton & Stille’s 
Medical Jurisprudence, §§ 245-267. In this case the defen- 
dant had administered an anesthetic to the prosecutrix for the 
purpose of performing a dental operation upon her, and was 
charged, upon her unsupported testimony, with committing a 
rape upon her while under its influence. The other case was 
reported in the Cincinnati Lancet and Observer for May, 1860. 
The defendant in this case was likewise charged, upon the 
unsupported testimony of the prosecutrix, with committing a 
rape upon her by means of chloroform administered to her while 
sleeping with his daughter in a room adjoining that in which he 
slept. In each of these cases the prosecutrix claimed to have heen 
conscious of the crime which was being committed upon her, 
but that her will and physical strength were so far overpowered 
by the anesthetic that she was unable effectually to resist. In 
the case of Dr. Green, the prosecutrix testified to the sensations 
she experienced at the time of the act. This case was that of 
a healthy girl seventeen years of age, who was delivered of a 
child which she claimed to have been begotten by the rape of 
which she accused the defendant. She told no one of the 
crime which had been committed upon her until six months 
had elapsed after its alleged perpetration—that is, she waited 
until her condition obliged her to tell some kind of a story. 
In both of these cases a sympathetic jury returned a verdict of 
guilty. New trials were refused ; but Dr. Beale was pardoned 
by the governor, after a careful examination of the case. 
We are not advised of the final result of the case of Dr. 
Green. 





Medical reseaches upon the effects of anesthetics upon the 
human system seem to leave little room to doubt that both 
these convictions were erroneous. It seems highly propable 
that in Dr. Beale’s case the prosecutrix simply labored under 
a delusion which females are frequently subject to under the 
influence of anesthetics, and that, in Dr. Green’s case, the 
charge was preferred by the prosecutrix when she discovered 
that she could no longer conceal her condition, and through 
a natural desire to account for that condition in some manner 
consistent with her innocence. ‘The case of respectable and 
creditable women accusing dentists and other surgeons of 
having attempted to violate their chastity while under the in- 
fluence of chloroform, is one of frequent occurence, and 
obliges such professional men to have a witness present during 
such operations, to insure their own reputation and safety. 
This fact should have raised such a doubt in the mind of the 
jury in case of Dr. Beale as to have led to hisacquittal. The 
innocence of Dr. Green is vindicated by the fact that it ap- 
pears to be a matter of universal experience in the administra- 
tion, both of ether and chloroform, that sexsation yields before 
volition, and that both sensation and consciousness yield 
before the power of muscular action ceases. Consequently, 
when the prosecutrix testified as to the sensations which she 
experienced during the act, while at the same time she was 
conscious of the nature of the act which was being committed, 
of the person who was committing it, and was yet without the 
power of motion or resistence, she was guilty of a fabrication 
so unscientific as to have convinced the jury, if properly 
advised by medical testimony, that her whole story was an 
invention. 

The writer of the article in the Monthly Western Jurist, 
concludes with the following words of Dr. Wharton: ‘‘Sexual 
connection, therefore, with a person in an unconscious con- 
dition, is rape. But to support a conviction there should be, 
first, proof of the corpus delicti, which includes intent to use 
force. And, secondly, the reality of the unconsciousness must 
be proved. on omnes dormiunt qui clausus et conniventes 
habent oculos.’’ Whart. & S. Med. Jur. (1873), § 242; 
Wharton’s Crim. Law (1874), § 1147. See also Tayl. Med. 


‘Jur. pp. 61-625. 








Constitutionality of *‘ Local Option’’ Laws. 


EX PARTE WALL. 
Supreme Court of California, September 28, 1874. 


Present, Hon. WILLIAM T. WALLACE, Chief Justice. 
‘« JosEPH B. CROCKETT, 
‘* ApplIson C. NILEs, 
“  E. W. McKInstry, 
** Aucustus L. RHODEs, 


Judges. 


1. Local Option Liquor Laws Unconstitutional.—An act which delegates to 
‘the voters of every township or incorporated city,’’ the power of determining, at an 
election to be held for that purpose, the question of granting licenses to sell intoxicating 
liquors, is unconstitutional. 


2. Acts to take Effect on Happening of Future Contingency.—The validity 
of laws enacted by the legislative body, which are not te take effect until the happening 
of some future contingency therein named, considered. 


3. Town, City and Township Governments.—The New England system of 
town governments discussed, and the dsstinctions pointed out between such governments, 
and township and city governments. 


On habeas corpus. 
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Opinion by McKinstry, J., WALLACE, C. J., and NILES, J., con- 
curing ; RHODES and CROcKETT, JJ., dissenting. 

Under the act of March 18, 1874, ‘‘to permit the voters of 
every township or incorporated city to vote on the question of 
granting licenses to sell intoxicating liquors,’ an e/ection was held 
in the Fourth Township of Contra Costa County, at which a ma- 
jority of the votes were cast ‘‘ against licence.” 

The petitioner was afterwards convicted of an alleged violation 
of the law, as declared by the statute, and sentenced to imprison- 
mentin the county jail. 


The power to make laws conferred by the constitution on the 
legislature cannot be delegated by the legislature to the people of 
the state, or to any portion of the people. Houghton v. Austin, 
48 Cal., present term; Barto v. Himrod, 8 N. Y. 483; Bank of 
Rome v. Village of Rome, 18 N. Y. 38; Starin v. The Town of 
Genoa, 23 N. Y. 439; Clark v. The City of Rochester, 28 N. Y. 
605; Thorn v. Cramer, 15 Barb. 112; Bradley v. Baxter, Ib. 122; 
Parker v. Commonwealth, 6 Penn. St. 507; Commonwealth v. 
Quarter Sessions, 8 Penn. St. 391; Locke’s Appeal, 72 Penn. St. 
491; State v. Wilcox, 45 Mo. 459; Rice v. Foster, 4 Harr. 479; 
State v. Copeland, 3 R. I. 33; R. R. Co. v. Commissioners of 
Clinton County, 1 Ohio N. S. 77; People v. Collins, 3 Mich. 343; 
Santo v. State, 2 Iowa (Clarke), 165; Geebrick v. State, 5 Iowa, 
491; State v. Beneke, 9 Iowa, 203; State v. Weir, 33 Iowa, 134; 
Maize v. State, 4 Ind. 342; Meshmeier v. State, 11 Ind. 482; 
State v Swisher, 17 Tex. 441; State v. Panker, 26 Vt. 362. 


Our goverument is a representative republic, not a simple de- 
mocracy. Whenever it shall be transformed into the latter—as 
we are taught by the examples of history—the tyranny of a change- 
able majority will soon drive honest men to seek refuge beneath 
the despotism of a single ruler. To become a /awan ac/ must be 
passed through both houses of the legislature, be signed by the 
speaker of the assembly, and be approved by the governor; or, if 
vetoed by the executive, must again be passed by the constitu- 
tional majority. Thus, and thus only, can a general statute be 
enacted. 

While the power and responsibilities of legislation remain where 
the constitution has placed them, a proposed measure, before it can 
become a law, must pass through the ordeal of a publicand deliberate 
discussion in the legislature. ‘‘ Public opinion will prevail ; but it 
will be enlightened, deliberate, permanent, and organically ex- 
pressed public opinion. It is this opinion alone which the constitu- 
tion designed should govern. Sucha government secures delib- 
eration and responsibility in legislation, and affords protection 
against the despotism of official rulers, on the one hand, and of 
irresponsible numerical majorities on the other. It has been appro- 
priately termed ‘the flower of modern civilization.’"’ People v. 
Collins, 3 Mich. 416. 

It is urged, however, that for the legislature to enact that a law 
shall take effect, provided the people of the state, or of a district, 
shall vote in favor of it, is not to delegate the law-making power. 
This position has been upheld by courts of high character, but 
I think the decisions in which it has been denied are sustained by 
the better reasons. 


It is true a statute may be conditional; its taking effect may 
sometimes be made to depend upon a subsequent event. The last 
proposition is illustrated by the case of The Cargo of the Brig 
Aurora v. United States (7 Cranch. 382), in which the validity of 
a provision of the “ non-intercourse law" was upheld. The pro- 
vision was to the effect, that in case Great Britain or France should 
revoke or modify its edicts previously issued, so that they should 
cease to violate the neutral commerce of the United States, the 
trade suspended by the law should be renewed. It will be observed 
that in this instance the members of Congress exercised their own 
judgment, and amply determined that trade should be suspended, 
while the orders in council edicts should continue. 

But it does not follow that a statute may be made to take effec: 





upon the happening of azy subsequent event which may be named 
in it. The event must be one which shall produce such a change 
of circumstances as that the law-makers—in the exercise of their 
own judgment—can declare it to be wise and expedient that the 
law shall take effect when the event shall occur. The legislature 
cannot transfer to others the responsibility of deciding what leg- 
islation is expedient and proper, with reference either to present 
conditions, or future contingencies. To say that the legislators 
may deem a law to be expedient, provided the people shall deem 
it expedient, is to suggest an abandonment of the legislative func- 
tion by those to whose wisdom and patriotism the constitution has 
intrusted the prerogative of determining whether a law is or is not 
expedient. Can it be said in such case that any member of the 
legislature declares the prohibition or enactment to be expedient ? 

A statute to take effect upon a subsequent event, when it comes 
from the hands of the legislature, must be a law zz fresenti to take 
effect in futuro. On the question of the expediency of the law, the 
legislature must exercise its own judgment definitely and finally. 
If it can be made to take effect on the occurrence of an event, the 
legislature must declare the law expedient if the event shall hap- 
pen, but indexpedient if the event shall not happen. They 
can appeal to no other man or men to judge for them 
in relation to its present or future propriety or necessity ; they must 
exercise that power themselves, and thus perform the duty imposed 
upon them by the constitution. But in case of a law to take effect, 
if it shall be approved by a popular vote, no event affecting the 
expediency of the law is expected to happen. The expediency 
or wisdom of the law, abstractly considered, does not depen on a 
vote of the people. If it is unwise before the vote is taken, it is 
equally unwise afterward. The legislature has no more right to 
refer such a question to the whole people than to a single individual. 
The people are sovereign, but their sovereignty must be exercised 
in the mode pointed out by the constitution. Barto v. Himrod, 8 
N. Y. 483; Rice v. Foster, 4 Harr. 479. 

It. was argued that the general statute which prohibits the sale of 
intoxicating liquors without license, and the ‘‘ Local Option ” statute 
should be read as one law, and, so reading them, that it is. not left 
to the popular vote to give effect to the law, but only to determine 
whether licenses shall be issued under the law. This distinction 
seems to have been recognized by the Supreme Court of New Jer- 
sey, in State v. Morris, Common Pleas, November 1872. There a 
statute was sustained which, in itself, contained a prohibition of 
sales without license, and then left to the people in sown meeting 
to say whether licenses should be granted. The supreme court of 
that state, after stating the test to be whether the enactment, when 
it passed from the hands of the law-givers, had taken the form of a 
complete law, said: 

“If it (the statute) denounces as a misdsmeanor the selling of 
liquor without license, so far it is positive and free from any con- 
tingency ; it is left tothe popular vote to determine, not whether 
it should be lawful to sell without lisense, but whether the contin- 
gency should arise under which licenses should be granted.” 
The New Jersey statute left the option whether licenses should or 
should not be granted to the people in ‘‘ town meeting.”” The 
difference between the action of sowms, as local governments, and 
a submission to the voters living in any merely territorial subdivis- 
ion of a county, will be hereinafter pointed out. I do not think, 
however, that the distinction asserted by the Supreme Court of 
New Jersey can be maintained. A law being in operation author- 
izing the business of retailing liquors, provided a license be first 
obtained, the legislature enacts that the people of a town shall de- 
termine whether any license shall be granted. If they determine 
that licenses shall not be granted, none can be issued. 

It is plain in such case that the law-makers do not intend ‘to es- 
tablish the new rule, until it shall have other sanction and allowance 
than that of the legislature itself. Licenses were granted by author- 
ity of the old law ; they can be prohibited only by a new law. But 
in the case supposed, the legislature does not determine that licen- 
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ses shall not be granted, but leaves it to the popular .vote to | 


determine the very contingency which the legislature must deter- 


.mine for themselves, in order to give effect to the law. 


It is certain that the sections of the General Revenue Law relat- 
ing to Zicenses to vendors of liquors, remain in force until the vote 
is counted and announced, as required by the statute; it is equally 
certain (if the statute is valid) that these sections cease to have 
force from the time the vote is announced, if the majority is against 
license. By whom, in such case, are the provisions of the Rev- 
enue Law repealed or suspended—by the legislature or by the 
people of the town? 


And we are thus brought to another question: Can this law be 


sustained as in effect conferring on ‘‘towns’’ the power of regulat- | 


ing within their limits the sale of intoxicating liquors? 

In determining this question I do not deem it necessary to de- 
cide any of the following: 

1, Can the officers of a city or town be empowered to regulate the 
sale of intoxicating liquors, and, if so, can they prohibit the sale, in 
certain quantities, under the power to regulate it? 

2. Can a city or town by ordinance or by-law make that a 
criminal offence which is legalized by the general laws of the 
state? 

3. Does an act of the legislature authorizing a by-law, the effect 
of which is to relieve those making sales of more than five gallons, 
within the town, from the payment of a license-tax, which those 
engaged in the same business outside of the town are obliged to 
pay, violate the provisions of the constitution: ‘‘ All laws of a gen- 
eral nature must have a uniform operation?” 


4. Would a law be unconstitutional which conferred a power 
upon the officers of a county or town to be exercised at 
the option of the officers, provided the people of the county or 
town should vote, in favor of the exercise of the power by the 
officers?” 

It is enough to say that this statute connot be sustained as con- 
ferring on the towns the power referred to, because no ‘‘towns” 
have ever been created in this state. 

Our constitution, in terms, makes it the imperative duty of the 
legislature to create certain local governments. ‘The legislature 
shall establish a system of county and town governments, which 
shall be as nearly uniform as practicable throughout the state.” 
Art. XI. sec. 4. ‘‘ It shall be the duty of the legislature to provide 
for the organization of cities and incorporated villages,” etc. Art. 
IV. sec. 37. The behest of the constitution as to ‘‘ towns” will be 
obeyed when a system of town government shall be established 
by law. 

When the system shall be established the towns may make such 
local rules or by-laws as they shall be authorized to make by the 
statutes which shall give them life and entity. The bestowal on 
them of the power to make proper local rules or by-laws will not 
be a delegation of legislative power conferred on the senate and 
assembly, because, as was said in Hougton v. Austin, the exercise 
of such power by the counties, towns, cities, and incorporated 
villages, is recognized by the same constitution which confers the 
general legislative power upon the state legislature. 

But the constitution is not self-executing ; the town governments 
must be created by statute. And it will be observed the constitu- 
tion commands the legislature to establish a system of town gov- 
ernments. This fo.m of expression conveyed a definite meaning 
when the constitution was adopted, and is at once understood by 
those familiar with the system of town government elsewhere ; it 
would be meaningless, unless applied with reference to organiza- 
tions, in their general features at least, like those in other states, 
where systems of town government had been established. To es- 
tablish a system of government, the duties of the several local 
officials must be defined, in some of whom (or in the inhabitants 
of the town acting in a public capacity) a discretionary action 
must be vested within the scope of the powers given by the 


organic law which creates the system. In view of the origin of 
| towns and their history in other states, I can conceive of no sys- 
tem of town government which is not continuous ; which does not 
| furnish officers to whom is given (during their term of office) the 
| management of the machinery of local government, and which 
| does not provide a legislative assembly, whose enactments shall be 
| the product of deliberation and mutual consultation. This last 
seems the very life of any such system heretofore known in the 
United States. If the subjects of local legislation are committed 
to the Jeople of the town, they must be committed to them as to a 
| deliberative body; a project for a local regulation must be sub- 
| mitted to the wisdom and discretion of the people in organized as- 
| sembly, by whom, after proper discussion and consideration, it 
| may be rejected or moulded into a rule to be enforced as law. In 
| our country the idea of /egis/ation—in its broader sense, or as ap- 
plied to local concerns—involves an examination into the merits 
| of a proposed law by the assembled legislators. Under the sys- 
| tem of town governments in New England, it has been the prac- 
| tice (by notice designating the question to be presented) for the 
select men to call meetings of the voters of the town—which are 
| presided over by a moderator, and restrained by rules intended 
| to secure orderly proceedings—at which the propriety and expedi- 
|ency of proposed measures may be considered, adopted or re- 
| jected. The voters of the town are supposed to be so few in num- 
| ber that they may act directly on matters of local concern, but 
they act as a subordinate, legislative and deliberative body in 
every sense that their representatives would so act, if representa- 
tives were selected by them. The matters of local interest are 
discussed in the town meeting, before they are passed upon. ‘‘The 
marked and characteristic distinction,’’ says Chief Justice Shaw, 
in Warren v. Charlestown, “‘ between a fown organization and 
that of acity, is, that in the former all the qualified voters meet, 
deliberate, act and vote, whereas, under a city government, this is 
all done by their representatives.” 2 Gray, 84-101. Mr. Quincy, 
in his Municipal History of Boston (p. 28), in explaining the 
causes which led to the establishment of a city government for 
Boston, while he proves that the own government had outlived 
its usefulness, shows, that before the city was incorporated, all the 
qualified electors constituted the local legislature. He says: 
“‘With a population upwards of forty thousand, and with seven 
thousand qualified voters, it was evidently impossible calmly to 
deliberate and act. When a town meeting was held on any excit- 
ing subject in Faneuil Hall, those only who obtained places near 
the moderator could even hear the discussion.” 


The system of town governments, as it existed in New York 
prior to 1846, is fully explained in the eleventh chapter of the first 
part of the revised statutes of 1827-8. There, as in New Eng- 
land, the towns possessed certain of the faculties of a body cor- 
porate, could sue and be sued, hold lands and make contracts 
necessary to the exercise of their corporate powers. In New 
York, as elsewhere, the citizens of towns chose certain town 
officers, and when assembled as a deliberative body ( justices of 
the peace presiding), made ‘ prudential rules and regulations” 
with respect to local matters committed to their discretion. In 
some other states this power would seem to have been vested in 
boards of trustees, who constitute the local parliaments. 


The legislature of California has never established a “‘ system 
of town governments.” The word ‘‘town”’ is nowhere used in 
the statutes in the sense in which it is employed in the constitu- 
tion. The supervisors are authorized (Pol. Code, sec. 4,046) to 
divide the counties into ‘townships,’ as they are authorized to 
divide them into election, school, road and supervisorial districts 
but the territory included in any one of the districts last name 
need not be the same as that included within the limits of a town- 
ship. No fownship governments have been established. The only 
officers mentioned in the general laws as township officers, are jus- 





tices of the peace and constables. The townships have neither 
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been given personally, nor any other of the attributes of corpora- 
tion; no official has been named, empowered to call the inhabit- 
ants or voters together for the purpose of consultation and joint 
action; no act has been passed providing for any presiding officer, 
or regulating the mode of conducting business, or of declaring the 
result of the action of the inhabitants or voters when assembled ; 
and neither the voters themselves, nor any boards of officers 
elected by the voters, have ever been constituted a deliberative as- 
sembly for the purpose of adopting prudential rules or regulations 
in respect to matters placed under the control of the town govern- 
ments. 

The exercise by the town governments, when they shall be es- 
tablished, of the power to make local rules, will co-exist with the 
power of the state legislature to make general laws, and will ap- 
parently (but apparently only) constitute an exception to the rule, 
that the power to make laws, placed by the constitution in the 
senate and assembly, cannot be delegated. When the mandate 
of the constitution shall have heen obeyed and a ‘‘ system of town 
governments "’ shall have been established, and when local legis- 
latures shall have been organized under that system, the state leg- 
islature may confide to members of such local legislatures the 
task of deliberating and acting upon matters purely local in their 
nature. The legislature may give to the town governments, when 
formed, the right to make local rules; but the legislature has no 
more right to delegate to the people living within certain territorial 
limits, but who have no distinctive political character or govern- 
mental organization, the power fo make Jaws, than it can delegate 
the same power to all the people of the state. 

The statute of March 18, 1874, under the provisions of which 
the petitioner was convicted, does not itself establish any system 
of town government. The only officers who are directed to per- 
form any acts are county officers ; the election is to be ordered by, 
and the returns made, to the supervisors. There is no provision 
for an assemblage of the people of the town for deliberation ; the 
vote to be taken can in no way be said to express the result of 
such deliberation. The constitution intended that the opinion of a 
majority should govern as to town matters, but that it should be 
an “organically expressed’ opinion. The power to enact laws 
must be employed by the state legislature; that to make by-laws 
for a town by the local legislature; to become law or by-law it 
must first be considered by the appropriate deliberative body. The 
statute under consideration simply permits a species of Dlebiscitum 
with reference to a particular subject, in which the only oftion of 
the people of a township is to say “‘ yes” or “‘no”’ to a compli- 
cated project. After the spasmodic effort at the polls, the ‘“‘ town 
government” (if this can be called one) subsides into inaction, 
without any form or power of self-vitalization, until again aroused 
to the exertion of its single function by the supervisors of the 
county. The statute furnishes neither a system nor a government. 

When M. de Tocqueville and other writers, who have studied 
our institutions in a philosophical spirit, have expressed their ad- 
miration for the system of town governments existing in New 
England, as affording an excellent school of preparation for the 
discharge by the citizen of his duties to the state, it was in view of 
the public discussions in reference to affairs of local, but sometimes 
absorbing interest, at which all the qualified inhabitants of the 
town could be present, and in which all were authorized to take 
part. To substitute for such local legislation, where measures re- 
ceive the sanction of law only after public interchange of opin- 
ions, the machinery of a “‘ primary election,’ would be to degrade 
the whole system. That cannot be called a system of town gov- 
ernment in which no deliberative assemblage is provided for, and 
in which a local law is adopted by the ballots of perhaps a bare 
majority, who vote secretly and without consultation with the rest 
of the voters; who are actuated by motives which need not be 
publicly avowed, or controlled by reasons, the weakness of which 
would be exposed by a public discussion. : 

I think, therefore, first—This statute is void, because it did not 





become a law when it left the hands of the legislature, but was to 
take effect only when it should be approved by a majority of the 
people of a township, and then only in the township where thus 
approved. Second—That this statute is not a law conferring upon 
towns, any govermental or police power. 
Let the petitioner be discharged. 
PETITIONER DISCHARGED. 


NOTE BY THE COURT.—It is to be understood that the necessities of this 
case do not demand of the court to determine what powers may be granted 
to the towns. It may be difficult, perhaps impracticable, to draw the line by 
general definition ; but it is certain that a// the powers of legislation cannot 
be conferred on the counties or towns. As was said by Douglas, J., in the 
People v. Collins (3 Mich. 415), ‘‘ only powers of legislation over matters of 
local concern can be delegated. If the legislature should attempt to invest 
the boards of supervisors with power to enact the entire civil and criminal 
codes which should be in force within their respective counties, this would be 
manifestly in violation of the true intent and spirit of the-constitution.” 

It would be an entire abandonment by the legislature of the power to pass 
general laws, and would be destructive of our government; resolving the 
state into petty districts, or communes, each with different laws, to be enforced 
only within its own borders. 


Negligence—Right to Recover Damages where 
Death is Instantaneous. 


DANIEL SULLIVAN v. UNION PACIFIC RAILROAD COM- 
PANY. 


Circuit Court, District of Nebraska, October 


Term, 1874. 


United States 


Before Hon. JoHN F. DILLON, Circuit Judge. 


1. Loss of Service—Instantaneous Death—Damages:—Where a servant is 
killed on the spot, by the wrongful act of the defendant, the master may recover for the 
loss of service. Where the death does not immediately ensue, but afterwards takes 
place, the master is not limited in the estimate of his damages to the period of the ser- 
vant’s death. 


2. Injury to Servant Himself—Instantaneous Death—Right of Action.— 
Such a case distinguished from one for the injury to the servant himself. Without a 
statute, an action for such injury does not survive the death of the person injured, and 
eannot be brought by his representatives or next of kin. 


3. The English and American cases, as to the remedy of a father for loss of the 
services of his infant child, whose death has been caused by the wrongful act of another, 
commented on. 

Demurrer to petition. The petition represents that the plaintiff 
is the father of one James Sullivan, who was an employee of the de- 
fendant at $2.00 per day, which was received by the plaintiff ; that his 
said son was 17 years of age; that, while in the service of the de- 
fendant, he was, by its negligence, ‘‘ caught between the cars of 
the defendant and was fatally bruised and wounded, from which 
he died within six hours.’”” The facts, intended to show that the 
death of the son was caused by the fault of the defendant, are 
fully stated in the petition, but it is not necessary to refer to them 
at length. The plaintiff claims as damages, the value of his son’s 
services from the date of his death until he would have become of 
age, and also $20 for medical services, $10 for nursing and $250 
for burial expenses, amounting, as alleged, to the sum of $3,412 
for which judgment is asked. 

Demurrer on the ground that the petition shows no cause of 
action. 

Redick &» Ferguson, for the plaintiff; A. F. Poppleton & E. 
Wakely, for the defendant. 

Ditton, Circuit Judge.—The plaintiff sues in virtue of his re- 
lationship of father, for the loss of the services of his minor son, 
and for special damages, which were occasioned by his alleged 
wrongful death through the negligence of the defendant. There 
is no statute in Nebraska giving such an action, and counsel con- 
cede that, at the time the present cause of action arose, there was 
no statute in the state-like Lord Campbell’s Act, 9 & 10 Vict. c. 
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93. This action must be maintained, therefore, if at all, on gen- 
eral or common law principles. In commencing our enquiries, 
let us ascertain the exact character of the action. When a minor 
child is injured by the tort of another, pecuniary damages result 
to his father as master entitled to his services, as well as to the 
child itself. Hence, two distinct actions may be brought. One by 
the parent or master for the loss of services, and another by the 
child, by its next friend or guardian, for the injury to itself. These 
are familiar and undisputed principles. But in the latter case, if 
the child should die in consequence of the injury, the cause of ac- 
tion did not, by the common law, survive, and by that law, no 
right of recovery, for the damages resulting from the death, ex- 
isted in favor of his personal representatives or next of kin. It 
was to remedy this defect in the law, that is, to give an action to 
the personal representatives, where death ensued from the wrong- 
ful acts of another, that Lord Campbell's statute was passed. This 
is manifest both from its recital and its provisions. It did not 
provide for the case of masters, and their rights are not touched 
by it. 

Is it, then, a principle of the common law, that where the death 
of the servant immediately ensues from the wrongful act of an- 
other, there is no remedy for the master, and that where it ensues 
therefrom afterwards, the master’s loss cannot be estimated be- 
yond the period when the death occurred ? 


Such a principle cannot be vindicated on considerations of rea- 
son, justice or policy, and I could only consent to recognize it 
upon being satisfied that it was one of the rules of the common 
law, so long and so well settled, that the courts are bound to ac- 
cept and apply until it is changed by legislative action. 


If the child of the plaintiff, had, by the wrongful act or neglect 
of the defendant, been disabled from work, but not killed, it is 
clear that the plaintiff would have his action for the loss of ser- 
vice. Fort v. Union Pacific Railroad Co. 17 Wall. 553. So, if the 
child thus injured was disabled from work thereby, and remained 
disabled for a year and then died, it is also clear, and has been 
several times decided, that the father or master could recover for 
the loss of his services down to the date of the death. Hyatt v. 
Adams, 16 Mich. 180; Baker v. Bolton, 1 Campb. 493. 

The negative of this proposition has never been judicially 
denied. 

But if injury, caused by the tort of the defendant, is so great 
that death ensues immediately, does the law deny the master or 
parent all remedy, when, if the injury had been less, there would 
be, as we have just seen, a femedy at least to some extent? And 
when death ensues, whether sooner or later, does that limit the 
time down to which the loss must be estimated? The conse- 
quences of the injury where death happens, affect the father until 
the child would become of age, and to give damages only until 
the death, is to recognize the right of the father to compensation 
for the injury to him, but to stop part way in measuring the com- 
pensation. 


It is evident, that since the father is entitled in law to the ser- 
vices of his child until majority, and since the wrongful act 
which causes the death of the child, deprives him.of such services, 
we have here that damage and pecuniary injury which, on 
general principles, give a right to compensation. If such right 
does not exist, it is on the wrong-doer to show why. No attempt 
is made, and the attempt cannot successfully be made, to show 
that justly, the father in such case should have no compensation, 
or only a partial compensation, down to the date of the death. 
Accordingly, the civil law, and the French and Scotch law, recog- 
nize the right to maintain actions like the one at the bar. 

To defeat the right of action, reliance is placed by the defendant 
solely upon the proposition, that the common law doctrine, as 
Lord Ellenborough is reported to have expressed it, in a case 
hereafter adverted to, is, that ‘“‘in a civil court, the death of a hu- 
man being cannot be complained of as an injury." Baker v. 





Bolton, 1 Campb. 493, 1808. It may be observed, that strictly the 
complaint of the plaintiff is not for the death of his son, but for 
the wrongful act, which, by producing the death, was the cause of 
his pecuniary damage. This is, perhaps, what Lord Ellenberough 
means, and I now proceed to enquire whether this is a doctrine 
of the common law, established so early, and so firmly as to be 
binding upon the American courts, and to be changed only by 
the legislature. 

This makes it necessary to refer to the English decisions. This 
I shall do with all possible brevity, and shall then notice the lead- 
ing American cases upon the subject. Whoever examines the 
cases critically, will, I think, come to the conclusion that an Amer- 
ican court, in a state where the question is untouched, is at liberty 
to adopt a rule which is consonant with its sense of justice, and is 
not bound to regard the doctrine contended for by the defendant 
as binding upon it. 

The earliest case upon the subject is Higgins v. Butcher, 
Yelv. 89. 

The plaintiff's wife died of an assault and battery upon her by the 
defendant, and the plaintiff brought an action for the damages. The 
views of the court are thus expressed by Tanfield, J.: ‘Ifa man 
beat the servant of J. S. so that he dies of that battery, the master 
shall not have an action against the other for the battery and loss 
of service, because the servant dying of the extremity of the battery, 
it is now become an offence to the Crown, being converted into a 
felony, and that drowns the particular offence and private wrong 
offered to the master before, and his action is ¢heredy lost."’ Obvi- 
ously, the denial of the master’s right is here placed upon the 
ground that the death of the servant having been feloniously 
caused, the private injury is merged in the public offence. This 
would not apply to any case in which the act producing the death, 
though negligent, was not criminal, and at this day would not bea 
ground on which to defeat a private remedy otherwise existing. 

But the leading case to establish the doctrine maintained by the 
defendant is the #zsz prius case of Baker v. Bolton, before men- 
tioned, decided by Lord Ellenborough, in 1808. The plaintiff and 
his wife were upset while traveling on a stage coach of the defen- 
dants, and both were injured, and the wife died in about a month. 
The plaintiff, inter alia, sought to recover damages in respect of 
the,loss of his wife’s services, and Lord Ellenborough directed the 
jury that ‘‘ the damages, as to the plaintiff's wife, must stop with 
the period of her existence,”’ and the reason given was that ‘in a 
civil court, the death of a human being cannot be complained of as 
an injury.” He cites no cases and enters into no discussion, and 
does not profess to rest upon precedent. The case was determined 
in 1808, and if it is the ovégzm of the doctrine contended for by the 
defendant, it was decided at so late a period as not to be binding 
upon the courts of this country as part of the common law. I ad- 
mit that it does hold the doctrine that the date of the death of the 
servant limits the period to which the loss of the master must be 
estimated. 

The direct question did not again arise in England until as late 
as 1873, when Osborn v. Gillett, Law Rep., 8 Exch. 88, came before 
three of the judges of the court of Exchequer. Two of the Barons 
against one dissenting, there held that a mastercannot maintain an 
action for a tortious act which caused the zmmediate death of the 
servant, and this holding, so far as it was placed upon prececlent, 
was rested upon Baker v. Bolton. The opinions cover the whole 
ground, and it seems to me that the better reasons were with the dis- 
senting Baron. The majority felt bound by Baker v. Bolton, but, 
as above suggested, it has no such authoritative force in this country. 
Whether the case was carried up on error does not appear. If it were, 
the judgment might well be affirmed, and yet an American court 
would be at liberty to decline to accept and apply its doctrine. It is 
noticable that no attempt was made by the majority to vindicate 
the doctrine they felt bound to follow. 

The earliest and leading American cases are Carey v. Berkshire 
R. R. Co., and Skinner v. Housatonic R. R. Co., 1 Cush. 475, 1848. 
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One of these actions was by the plaintiff as widow, for the loss ot 
the life of her husband, and the other by a father for the loss of 
service of his infant son, whose death was caused by the negligence 
of the company. 

Is it not a little remarkable that the court treats the cases as in- 
volving the szme principle, although the wife has no legal right to 
the service of the husband, nor common law right to recover for 
his death ? and following Baker v. Bolton, the court decided thatin 
neither of the cases could the action be maintained. 

Another case is Eden v. Lexington, etc., R. R. Co., 14 B. Mon. 
204, 1853, in which the husband sued for loss of service of his wife, 
who was instantaneously killed by the alleged tortious act of the 
defendant. The case seems justly open to the criticism of Bram- 
well, B., in Osborn v. Gillett, swfva. Liability was denied except 
damages down to the time of the death, on the strength of Baker v. 
Bolton, and the common law rule asserted in that case is sup- 
ported, by the judge delivering the opinion, to rest on the unten- 
able ground that the public wrong merges the private injury. 

In a similar action the Supreme Court of Michigan held that the 
husband could recover damages down to the death of the wife, but 
not beyond that event. This ruling was in accordance with what 
the court regarded as the common law rule, declared in Baker v. 
Bolton, and is quite at loss to discover its reason or philosophy. 

On the other hand, in Ford v. Monroe, 20 Wend. 210, where the 
plaintiff's son was killed, there was a recovery for loss of services 
down tothe period when he would have become of age, but the 
right to recover to this extent seems to have been assumed without 
question. The question was not decided in Pack v. New York, 3 
Comst. 489, 493; and was expressly reserved by the court of appeals 
in Whitford v. Panama Railroad Co. 23 N. Y. 465, 1861. But in 
Green v. Hudson River R. R. Co., 2 Keyes 294, 1866, the court of 
appeals followed the doctrine of Baker v. Bolton. See Plummer 
v. Webb, Ware, 80. 

The authentic evidence of what the common law is, must be 
found in the judicial reports. It will be seen that all the cases, 
English and American, on this subject, rest upon the sz Drius 
decision, in 1808, of Lord Ellenborough in Baker v. Bolton. Con- 
sidering that it is not reasoned and cites no authorities, and the 
time when it was made, and that the rule it declares is without any 
reason to support it, my opinion is that it ought not to be followed 
in a state where the subject is entirely open for settlement. It 
would be different if the rule had been settled in England by a long 
course of decisions, made prior to the settlement of this country, as 
in that event the courts here would find it more difficult to re- 
ceive it. 

In view of the tenor of the cases, some of which, however, are 
not well considered, and all of which rest upon Baker v. Bolton, it 
requires some courage to disregard them ; but as the rule they as- 
sert is incapable of vindication, and cannot be shown to be deeply 
rooted in the common law, my judgment is, that I am free to decide 
the rights of the parties without applying it. 

With an amendment, in one respect, the petition sufficiently sets 
forth that the death of the son was caused by the negligence of the 
defendant, its servants and agents. 

DEMURRER OVERRULED. 





—AN important accession to legal journalism, and especially to the current 
literature of modern international law, is the Journal de Droit International 
Prive. This journal is published in Paris, and edited by Mancini, De Man- 
geat and Clunet, and contains contributions from the leading publicists of 
Europe and America. It is devoted to international jurisprudence, and con- 
tains selections of cases on important international subjects adjudicated in 
France, Russia, Spain, Switzerland, the United States, Germany and other 
countries. The Journal will therefore, will be found of the utmost value to 
any one desirous of keeping up with the current decisions on international 
subjects. 

The articles which it contains are able and satisfactory. We regard it as 
one of the ablest and most useful of our foreign contemporaries.—A/bany 


Law Fournal. 





Life Insurance—Warranty. 


JOHN CONOVER, EXECUTOR, ETC., v. MASSACHUSETTS 
MUTUAL LIFE INSURANCE COMPANY. 


United States Circuit Court, Western District of Missouri, Novem- 
ber Term, 1874. 


Before Hon. JOHN F. DILLon, Circuit Judge. 


1. Statements in Application,when not Warranties.—Where nospecific and dis - 


tinct reference was made in the policy to the written application, the statements in the lat - 


ter, although it referred to the policy, and contained a warranty, were considered as 
representations, and not as warranties. The recent leading cases on this subject cited. 


2. Untruthful Answers to Material Questions Defeat Right of Recovery. 
—Where the policy itself contains a condition that if the statements made by the applicant 
in the negotiations for the the policy shall prove untrue, the policy shall be void, untruth- 
ful answers, to material questions relating to the health and habits of the assured, will 
defeat the right to recover thereon, though the matters misrepresented did not cause or 
contribute to his death. 


3. Statute Construed.—The act of the Missouri legislature of March 23, 1874, com- 
mented on and held not to apply to the case in judgment. 

The defendant, through an agency in Missouri, issued a policy 
for $5,000 upon the life of Eli Barnum, the plaintiff's intestate, 
dated June to, 1871, and which stated that “this policy is made 
and accepted upon the following conditions: In case the state- 
ments made by or on behalf of, or with the knowledge of the said 
assured to the said company, as the basis of, or in the negotiations 
for this contract, shall be found in any respect untrue, this policy 
shall be null and void.” 

The policy was issued upon an application therefor, dated May 
27, 1871, signed by the applicant, and containing 32 special ques- 
tions to be answered, and which were answered by him. The 7th 
question was, ‘‘ does the party use alcoholic stimulents ?’” Answer. 
“No.” 8th.—‘ If so, state how often? in what quantities ?’’ Answer. 
““None.” oth.—‘‘ Has the party at any former time used alcoholic 
stimulents?’’ Answer. ‘‘No.” 15th.—‘‘ Has the party ever had 
inflamatory rheumatism ?"’ Answer. ‘No.’ 17th.—‘‘ Has the 
party now, or hashe ever had an habitual cough ?’’ Answer. ‘‘No.” 
In the application or declaration was the following: ‘And I do 
hereby agree that the answers given to the following questions, and 
the accompanying statement, and this declaration, shall be the basis 
and form part of the contract or policy between me and the com- 
pany, and I warrant such answers and statements as true and cor- 
rectly stated, and agree that if the same be not so in all respects, the 
said policy shall be void, and all moneys which may have been paid 
on account thereof, and all dividend credits, shall be forfeited to the 
said company.” 

The last question was, ‘‘ is the party and the applicant aware 
that any untrue or fraudulent answers to the above queries * * 
will vitiate the policy and forfeit all payments thereon ? and has he 
carefully read the questions and answers thereto?" To which he 
answered in writing, subscribed by himself, ‘‘ Yes.”’ 

The assured died within one year after the date of policy ; and 
this is an action by his executor to recover the amount insured by the 
policy. The company defends the action on several grounds, but 
itis only necessary to state those on which the judgment of the 
court rests. The company pleads that the statements in the appli- 
cation as to the health and habits of the assured were untrue in 
these several particulars ; viz.: at the time of signing the appli- 
cation, and for years previously he had habitually used alcoholic 
stimulants ; that he had had inflamatory rheumatism, and for years 
labored under an habitual cough. He did not die of rheumatism or 
any pulmonary disease, nor, so far as appeared, in consequence of 
the use of alcoholic drinks. 

The action was tried by the court, a jury having been waived. 
Without recounting the evidence of the various witnesses adduced by 
the parties, it is sufficient to state that the witnesses on both sides all 
concurred in the statement that the assured was habitually given to 
the use of alcoholic drinks ; that he not unfrequently became intoxi- 
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cated, though he would often, for weeks at a time, not drink at all. 
He was in the army, asa lieutenant in the fifty-seventh Illinois regi- 
ment, and it is clearly proved that he had a severe attack of in- 
flamatory rheumatism in 1862, so severe that he had to leave his 
regiment and be taken to the hospital. It is also shown that he 
labored under an habitual cough while in the army. On the other 
hand, there is testimony to the effect, that at and about the time 
of his effecting the insurance in question, his general health was 
good. 

After his death, and after this suit was brought and an answer 
was filed, the legislature of the state of Missouri passed an act, ap- 
proved March, 23, 1874, as follows : 


‘Sec. 1. No misrepresentation made in obtaining or securing a 
policy of insurance in the life or lives of any personor persons shall 
be deemed material, or render the policy void, unless the matter mis- 
represented shall have actually contributed to the contingency or 
event on which the policy is to become due and payable; and’ 
whether it so contributed in any case, shall be a question for 
the jury. ba 

“Sec. 2. In suits brought upon life policies heretofore or hereafter 
issued, no defence based upon misrepresentation in obtaining or se- 
curing the same, shall be valid, unless the defendant shall, at or 
before the trial, deposit in court, for the benefit of the plaintiffs, 
the premiums hereafter received on such policies, with six per 
cent. interest per annum from the date of receipt.” 


Henry Flanagan, Fohn Conover and W. S. Everett for the plain- 
tiff; H. K. White, for the defendant. 


DILLON, Circuit Judge.—Much of the discussion at the bar was 
directed to the point whether the statements in the application con- 
cerning the health and the habits of the assured were, under the 
language of the policy in connection with the language of the ap- 
plication, to be considered as warranties as maintained by the de- 
fendant, or representations as maintained by the plaintiff. It was 
notseriously denied by counsel that these statements were not true 
in point of fact, and hence if they are warranties, it is plain the 
plaintiff has no case. The plaintiff's position was that the state- 
ments were not part of the policy by insertions therein, or by dis- 
tinct and specific reference in the policy itself to the application as 
part of the policy, and hence these statements in the application 
could, at most, only be representations ; and being such, it was 
further claimed by the plaintiff that their untruthfulness, although 
relating to matters material to the company, on preliminary enqui- 
ries, were, in fact, as the event showed, immaterial, since the death 
was not caused by the diseases or habits to which the untruthful 
answers related. 

Inasmuch as the policy itself does not distinctly identify and re 
fer to the written application and make it part of the policy, I am 





inclined, in view of the established and reasonable rule, that war- 
ranties are not to be created or extended by construction, and the 
doctrines of the later and best considered cases, to hold, that the | 
statements in the application are representations and not warranties. | 
Campbell v. New England, etc., Ins. Co., 98 Mass. 381, 1867 ; fol- 
lowed in Price v. Phoenix Ins. Co. 17 Minn. 497, 1871; May on | 
Ins.S ecs. 164, 165. 

As this is the view most favorable to the plaintiff, the case will | 
be decided on the assumption that it is correct. 

It will be seen by reference to the statement of the case, that the | 
policy itself contains a condition that if any “statement made by | 
the assured to the company, as the basis of, or in negotiation for, 
this contract shall be found in any respect untrue, this policy shall 
be null and void ;"’ and in the application the statements there- | 
in contained, ‘‘shall,”’ it is declared, ‘‘ be the basis and form part of 
the contract or policy " to be entered into between the parties. In 
the application the applicant declared that he had carefully read 


the questions and his answers to them, and that he was aware that | 


The representations upon which the company grounds its de- 
fence, relating as they do to the habits of the assured, in respect to 
the use of alcholic stimulants, then and previously, and to whether 
he had ever been afflicted with inflamatory rheumatism (which it 
is well known often leads to fatal diseases of the heart), or had ever 
had an habitual cough (known to precede or indicate pulmonary 
diseases), were material,to enable the company or its medical advisor 
to form an accurate opinion as to the risk which the insurer was 
asked to assume. Now the policy itself contains the express pro- 
vision, that if the statements of the assured, in the negotiations for 
the policy, shall be found untrue, the policy shall be void. This is 
the contract the parties made, and it is binding upon them; and 
for the policy shall be found untrue, the policy shall be void. This 
is the contract the parties made, and it is binding upon them; and 
the case is governed by and falls precisely within Anderson v. 
Fitzgerald, 4 House of Lords Cases, 484, 1853, in which eleven of 
the judges of England attended the summons of the House of 
Lords, and where the unanimous judgment was, in a case like 
the present, that it was erroneous to leaye it to the jury, to say 
whether certain answers were material as well as false, and if not 
material to direct them, that the plaintiff was entitled to recover. It 
was expressly decided that by the contract of the parties, the truth 
of the representations and not their materiality were alone in ques- 
tion, and if untrue, the insurer was not liable. That decison was 
followed in Cazenove v. British Ass. Co., 95 Eng. Com. Law, 437, 
1859, and by the leading case of Campbell v. New England, etc. 
Ins. Co., 98 Mass. 381, 403, andin the well considered judgment in 
Price v. Phoenix, etc., Ins. Co., 17 Minn., 497. 


These cases hold that where the insurer puts specific questions 
touching the risk, under conditions like those here agreed 
upen, the enquiries are conclusively made material and that false 
answers avoid the policy. It is not necessary in the case at the 
bar to go to the extent of affirming that all possible questions and 
answers are material, or may be made so, for here it is manifest that 
the questions, upon the answers to which the defence is based, per- 
taining to the habits of the applicant, in a matter material to health 
and to diseases he had had or was liable to have, were reasonable, 
and correct answers to which were essential, that the risk to be as- 
sumed by the company might be understood. In Anderson v. 
Fitzgerald, supra, Lord Chancellor Cranworth observed, that 
‘whether certain statements are or are not material, where parties 
are entering into a contract of life assurance, is a matter upon 
which there must be a divided opinion. Nothing, therefore, can 
be more reasonable than that the parties entering into that con- 
tract should determine for themselves what they think to be ma- 


| terial, and if they choose to do so, and to stipulate that unless the 


assured shall answer a certain question accurately, the policy or 
contract which they are entering into shall be void, it is perfectly 


| open to them to do so, and his false answer will then avoid the 


policy. Now it appears to me, my Lords, that that is precisely 
what has been done here. The question for the jury to decide was 
simply whether it (the answer) was false or not. In that narrow 
compass the whole case lies.” 

I cannot refrain from observing, that it may be questionable 
whether the practice of the companies is, after all, soentirely reason- 


| able, as it appeared to the Lord Chancellor. Life insurance has 


grown to such immense proportions as to have important public 
relations. It is the method which has been largely adopted to 
make provision for wife and children, and for those dependent 
upon the life of the assured. The judgments of courts touching 
the validity of policies, cannot be too carefully considered, so as pot 
to work injustice either to the insurer or the insured. Courts, by a 


| too liberal extension of the doctrine of warranties, and by recognizing 


the validity for provisions of forfeiture of the rights of the assured, 
and particularly in allowing the parties, by sweeping language, not 


if any of the answers were untrue or fraudulent, it would vitiate the | fully understood or considered by the assured, when the policy is 


policy. 


effected, to make immaterial questions and answers material, have, 
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in my judgment, inclined too much in favor of the companies, and 
hence the judicial tendency of late is to uphold, rather than over- 
turn the contract, when substantial justice requires it. 

In view of the fact, that the Tables upon which the expectation 
of life is calculated, give the average mortality of persons as they 
run, while the companies select their risk, so that the actual mor- 
talty falls below the assumed mortality, and in view of the practice 
of the companies to put a multitude of questions to the applicant, 
and to make correct answers to all of them material, 1am inclined to 
consider the legislation of Missouri as well-timed and necessary to 
preventthe unfair practice of the companies in framing their policies, 
though itis perhaps too broad, if it prevents the companies from pro- 
viding that w2/fu/ misrepresentation as to material facts will avoid 
the policy, although it may chance that the misrepresented matters 
did not actually contribute to the death of the assured. But as the 
act does not apply to the case in hand, I forbear further remarks 
upon its policy or meaning. 

As the questions in this case were material, and the answers un- 
truthful in material respects, and as the parties, in the policy itself, 
agreed that this should vitiate the policy, the judgment must be 
for the defendant. JUDGMENT ACCORDINGLY. 








Notes and Queries. 


I, FALSUS IN UNO, FALSUS IN OMNIBUS — CHARGING UPUN WEIGHT OF 
EVIDENCE. 
OSAGE MISSION, KAN., November 17th, 1874. 

EDITORS CENTRAL LAW JOURNAL:—The Supreme Court of Kansas, 
Judge Valentine rendering the opinion of the court, in the very recent case of 
Gannon v. Stevens, holds that the following instruction embodies a correct 
application of the maxim “fa/sus in uno falsus in omnibus ;"’ to-wit: ‘ In 
your examination of the testimony in this case, if you should be satisfied that 
any witness has testified falsely and corruptly in reference to any material fact, 
you should disregard the whole of the testimony of such witness.’ This 
ruling appears to be squarly in conflict with the following recent cases: 
Paulette v. Brown, 40 Mo. 52, 57 et seq; Mead v. McGraw, 19 Ohio St. 55; 
Plouchard v. Pratt, 37 Ill. 243, 246; Callahan v. Shaw, 24 Iowa, 441, 447. Can 
you or your readers refer me to any recent English or American case on that 
question, which sustains or agrees with the Supreme Court of Kansas? It 
would seem, upon principle, that where the jury are the exclusive judges of 
the facts, they ought not to be required to disregard all the testimony of a 
witness, though they may believe that the witness, under the influence of some 
strange motive, such as disgrace or interest, testifies falsely concerning a single 
material fact. SCIENCE OF THE LAW, 


ANSWER.—We do not recall any case which supports the Kansas doctrine, 
and the strength of our impressions, derived from general reading, is against it. 
A judge sitting in equity or in admiralty, where it becomes his province to 
weigh evidence and determine disputed facts, might well prescribe to himself the 
maxim, fa/sus in uno, falsus in omnibus, insuch a case. Even here it should be 
done with great caution ; for, as was said by Mr. Justice Story, in the Santissima 
Trinidad, 7 Wheat. 338, 339, this maxim may properly be applied in those 
cases only where a witness speaks to a fact with reference to which he cannot 
be presumed liable to mistake. But when ajudge instructs a jury, as matter 
of law, that they should follow this maxim in making up their verdict, he clearly 
invades their province, which is to pass upon the weight of the evidence with- 
out his control, and, as many of the western courts hold, without his advice. 
In England, however, and in some of the eastern states, where the judges are 
in the habit of giving the juries their opinion of the weight of the evidence, 
and ofthe value to be attached to the testimony of particular witnesses, such 
an instruction might meet with approval. The question is very interesting and 
important, involving, as it does, a discussion of the boundary line between the 
province of judge and jury, and we should be glad to hear from any of our 
readers upon it. 








Book Notices. 


A CATALOGUE OF LAW BOOKS PUBLISHED OR FOR SALE BY MESSRS. BA- 
KER, VOORHIS & Co., LAW PUBLISHERS, LAW BOOKSELLERS, AND IM- 
PORTERS OF LAW Books. New York: Baker, Voorhis & Co., 66 Nas- 
sau St. 1874. 

This is a handsome volume of about 150 octavo pages, finely - ited and 
bound in cloth. It appears to embrace a very full list of reports, d "sts, text- 





books and statutes, now in print, or which have been published in England 
and the United States. It will be of great use to members of the profession, 
and we thank the publishers for this copy of it. We ask pardon for suggest- 
ing two improvements, should it be reprinted. One is to make the paging 
uniform throughout. In this edition the two parts into which it is divided are 
paged separately, giving it the appearance of two pamphlets bound together 
in a book. Another improvement, which would greatly enhance the value of 
such a catalogue to the profession, would be to give the most approved manner 
of citing each work embraced in it. The manner of citing law books now in 
practice among American lawyers and judges, is confusion worse confounded ; 
and how to cite books, and how to decipher citations made by others, is one 
of the most difficult things for a young lawyer to learn. Mr. Bishop, in his 
First Book of the Law, a book which old lawyers may read without disad- 
vantage, has done the profession great service by collecting a list of the prin- 
cipal law books in use in England and America, with the most approved man- 
ner of citing them. 


THR Law. Amonthly magazine of legal matters for the Profession and the 
Public. Edited by F. G. M. Wetherfield, of Lincoln's Inn, Esq., Barrister 
at Law. Vol. 1, No.1. Price, 1 shilling. London: Lockwood & Co., 7 
Stationer’s Hall Court, Ludgate Hill, E. C. 


This is a small octavo of 72 pages, printed ‘in the best style of the art. It 
consists of short essays on current legal topics, and an appendix of useful 
English statutes. We have read several of these essays with so much pleasure, 
that we trust ‘‘ The Law "’ will conclude to drop in on us again, and become a 
regular vistor. If so, it will be the first English law journal that has accorded 
us that honor—which means that while our lawyers bellow current English 
decisions in the ears of our courts as though they were holy writ, English 
lawyers care no more for the decisions of our courts than for those of the 
courts of the Sandwich Islands. We judge from the tone of the articles in this 
number of “ The Law,” that its editor is a young Englishman. His views 
certainly do not savor of the old fogy notions of the last generation. Yet he 
seems to be a sort of conservative radical (for no enlightened Englishman can 
be altogether radical) on questions of law reform—-conservative of what he 
thinks is right, and radical toward what he thinks is wrong. He thinks, for 
instance, that the remedy for preventing the scandalous multiplication of suits 
for breach of promise of marriage under a statute which permits the parties to 
testify in such actions, is to prohibit the giving of damages for the injured feel- 
ings. He does not believe in sumptuary laws, and thinks that Englishmen 
would not suddenly lose their liberties if juries were dispensed with, except in 
trials for treason and for crimes. He is likewise in favor of dispensing with 
that medizval humbug which prohibits husband and wife from testifying for 
or against each other. In short, the editor of ‘*‘ The Law " has views on a va- 
riety of questions of interest to lawyers, and whether his views are sound or 
unsound, he is at least not dull. To the American lawyer, who has a little 
leisure, and who is disposed to employ that leisure in thinking of something 
besides money-getting, this publication will, we doubt not, prove an entertain- 
ing visitor. 


HUBBELL’S LEGAL DIRECTORY, FOR LAWYERS AND BUSINESS MEN. For 
the Year Ending Fuly 1, 1875. New York: J. H. Hubbell ~ Vo. 

This book aims to give a hist of able and trustworthy legal correspondents ; 
names of banks and bankers; the times and places of holding the state and 
federal courts ; registers in bankruptcy ; a concise, yet accurate synopsis of 
the bankrupt act; the laws of each state and territory, and of Canada, relative 
to the collection of debts; execution and acknowledgement of deeds and 
wills, taking of depositions, descent of property, interest, taxes, mortgages, 
claims against estates, etc. -This information, the editor states in his preface, 
has been collected at great labor and expense. He writes annually, twenty- 
three hundred private letters, and the information furnished is ‘‘ the result of 
a correspondence with nearly twelve thousand presidents or cashiers of banks, 
bankers or leading merchants throughout the country."’ The information as 
to the collection, and other laws of each state, is carefully compiled by a re- 
sponsible attorney practicing in such state—" gentlemen,” as the editor in- 
forms us, “‘ of the highest standing in their profession, and of undoubted abil- 
ity and experience."" Turning to the pages which are devoted to those states 
with which we are acquainted, we become fully satisfied that this statement is 
not overdrawn. Thus, we find the laws relating to lowa compiled by Messrs. 
Putnam and Rogers, of Davenport, a firm of very high standing, the latter 
gentleman a correspondent of this journal. We find Tennessee represented 
by Hon. Henry G. Smith, of Memphis, formerly a judge of the supreme 
court of that state, and a lawyer of great ability and extensive practice. The 
work for Missouri has been done by Messrs. Hitchcock, Lubke and Player, 
of Saint Louis, a firm of very extensive practice and high reputation. We 
have taken pains to examine this work in several particulars with which we 
are acquainted, and have found no inaccuracy ; and we are satisfied that it is 
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a work which will be of great use to business men, and indispensable to every 
attorney in active practice. 

We have, however, noticed one mistake; and that occurs on the title page. 
The work purports to be “ for the year excing Tuly 1, 1875." This is a reck- 
less statement which an editor, so careful in other respects, should not have 
made. Upon its very face, it cannot be true. Many of the judges and attor- 
neys named in it may be dead, and many of the laws embraced in it may be 
repealed before July 1, 1875. An attorney or business man who buys this 
book in July next, may, therefore, be deceived by this title page into suppos- 
ing that the facts which it collates are brought down nearly to the date of his 
purchase ; whereas they will be, in fact, a year old. To illustrate: On page 
339 we find the name of Richard Busteed given as United States District 
Judge for Alabama. Now, Richard Busteed was, no doubt, United States 
District Judge for Alabama at the time this book went to press ; but he is not 
now, and it 1s morally certain that he will not be, at any time between now 
and the first of July, 1875, such United States district judge. With the ex- 
ception of this inaccuracy, the book appears very complete and trustworthy, 
and we cordially recommend it to the profession. 








Summary of our Exchanges. 


The Legal Intelligencer, for November 20, has a decision of the Philadel- 
phia Common Pleas, Jones v. Park, holding that the legal remedy for disturb- 
ance of a right way, is an action of trespass on the case. Schroedeer v. Brem- 
eman, Ir Harris, 348, and Districh v. Berk, 12 Harris, 470, are cited. 

It also reports a large number of discussions of the Supreme Court of Penn- 
sylvania, mostly unimportant fer curiam opinions. We note, however, the 
following: Railroad Co. v. James; A city has the right, by virtue of its police 
power, to regulate by ordinance the speed of railroad trains. 

The Allegheny Insurance Co. v. Hanlon: Where accounts are multitudi- 
nous, the witness may be allowed té refresh his recollection, by means of other 
accounts and papers as to the items. 

Wharton v. Douglass: Parol evidence is not admissible to change or contra- 
dict the terms of a promissory note without an allegation of fraud. Citing 
Hoare v. Graham, 6 Barn. & Cres. 729; Free v. Hawkins, 8 Taunt. 92; Hilj 
v. Gaw, 4 Barr, 493; Anspach v. Best, 4 P. F. Smith, 154. 

Jonathan Sarver e¢ a/. v. William Gosser e# a/.: The courts of common 
pleas have equity jurisdiction to control the acts of a majority of a church cor- 
poration in violation of its charter. 

McKinney v. Allen: In an action ex delicto, founded upon negligence, the 
sum laid in the declaration is the criterion of jurisdiction. Citing Barr v, 
Bayne, 10 Watts, 299. 

Vensel e# al v. Colner: Notice to the widow of partition and sale, from the 
reeital in the order of sale, will be presumed, especially so after the lapse of 
twenty years. 

Dilworth v. Ackley: 1. A note may be negotiated on the last day of grace 
as well as three days before. 

2. The assignment of stock in an unincorporated joint stock company gives 
no right as a partner, Dut merely to so much capital aswould appear after 
settlement Bpclove to the assignor. 


The Legal Gazette, for November 20, publishes a syllabus and a statement 
of the great Memphis paving case, determined in the Supreme Court of the 
United States last spring. The editor apologizes for not publishing the opin- 
ion on account of its very great length. If the opinion is as long as the sylla- 
bus, his readers will excuse him for not publishing it. We agree with the edi- 
tor of the Gazette when he says of this case— 


*“‘ Jam redit et virgo: redeunt Saturnia regna: 


Jam nova progenies czlo demittitur alto." ’ 


Notwithstanding it will appear in a few days, in rgth Wallace, its import- 
ance induces us to print the syllabus. It is as follows: 

1. Where an individual contracted with a city corporation to pave its 
streets, and the corporation afterwards, by way of assisting him with funds, 
issued to him its bonds, having several years to run (and then worth in the 
market but 50 cents on the dollar), with the understanding that the bonds 
might be sold for what they would bring, and that other bonds might be after- 
wards bought by the contractor, so that the city might have its bonds again 
when they matured, and the contractor sold the bonds. He/d, on a suit be- 
tween the parties for a settlement under the original contract for paving, that 
the contractor could discharge himself from his obligation to return the bonds 
to the city, by charging himself with, and paying their market value at the 
time of accounting in the suit; and that he was not obliged to return the 
bonds im specie before he could compel the city to pay him for his work. 
Held further, that the fact that the city was pecuniarily embarrassed, and had 
no money with which it could go into the market and buy the bonds, did not 
alter the case. 





2. Before a court will sanction the exaction of hard conditions made by a 
city with its contractors, who have been reduced to necessities by the omission 
of the city itself to keep with strictness its promises to them, it will be careful 
to know that every stipulation on the part of the city, under any new agree- 
ment, has been fully performed by it. Hence, where a city agreed to issue a 
certain amount of bonds to a contractor who was embarrassed in carrying on 
his contract with it, the embarrassment being produced, in part, through the 
city’s own non-payment to the contractor of what it owed him, the contractor 
agreeing on his part, in the new agreement, to release the city from certain 
obligations under which, by the original contract, it was bound. He/d, that the 
city not having carried out its new agreement completely, could not avail it- 
self of the release. 

3. Under the laws of Tennessee, and its own charter, the city of Memphis, 
in the state just named, had full power to make contracts for paving the city, 
and to bind itself to pay for the work either in cash or in the bonds of the 
city, orin both. Moreover, the city was liable on such contracts to a suit by 
the contractor. If the city has guaranteed payment for the paving, in case 
others (as the owners of property along the street) did not pay, and the high- 
est court of the state decides that such owners cannot constitutionally be 
charged with the cost, and be compelled to pay, the city cannot allege the ille- 
gality of the contemplated mode of the contractors getting payment, as a de- 
fence to a claim on #¢ for payment. 

4. A waiver of the obligation by the city to pay, cannot be presumed from 
the fact that it and the contractors have looked to the property-owners to pay 
by an assessment on them, which the city had no constitutional power to 
make. 


6. Where a city contracts with persons to do work for it, agreeing to pay 
them in bonds, having some years to run, and with interest warrants, or cou- 
pons attached, ‘‘ principal and interest guaranteed and provided for by a 
sinking fund set aside for that purpose,’ and the contractor takes the bonds, 
but the city does not provide any sinking fund for the payment of either prin- 
cipal or interest, so that the bonds are worth in the market but about half 
their nominal value, the contractor to do the work, cannot, in a suit against 
the city to recover what it owes him, adduce evidence of bankers and stock 
dealers to show what damage, in their judgment, he has suffered by the city's 
violation of its contract in providing the sinking fund ; in other words, to show 
what the bonds wou/d have been worth if the city had kept its contract. 
Damages founded on such a claim are not in their nature capable of legal 
computation ; there is no legal standard by which they can be fixed; they are 
shadowy, uncertain and speculative. 


7. When the ordinances of a city, which has a “city attorney"’ as one of 
its officers, require that such aftorney prosecute all suits to which the city 
may be a party, or in which it may be interested, persons who enter into a 
contract with the city under ordinances and on advertisements made pursu- 
ant to them, and on bids put in to pave its streets, with a provision in the con- 
tract that the accounts for the paving shall be made out by the city engineer, 
and delivered to the contractors for collection, and if not paid within ten days 
after the payment becomes due, “ shall be placed in the hands of the city at- 
torney for collection, under the city charter,’’ cannot, even though those ac- 
counts are numerous, and the collection of them onerous and expensive, em- 
ploy other attorneys, and charge to the city what they pay to the additional 
attorneys for their professional services. 

8. The fact that the mayor and city attorney urged the contractors to make 
great efforts in the collections, and advised them to retain counsel in looking 
up titles and to aid in bringing suits, does not alter the case, there being no 
evidence that the city legislature, or any committee which was the agent of 
the city in making the contract, advised or assented to any change in its 
terms. 

g. Where, under large contracts for paving a city, the city and the con- 
tractors to do the work having become embarrassed, have resorted to various 
rather irregular devices to raise money and carry on the work, the city issuing 
its bonds, and the contractors selling them at half their nominal value, and 
things between the parties have got into a confused and complicated state, 
and asuit at law has been instituted, and a bill and cross-bill in chancery filed, 
a court may not improperly (even before the case is ready for a decree, and 
without having settled the rights of the parties) refer the case to a master for 
an accouut of labor done and materials furnished, and the value thereof, and 
to find how many bonds the city has issued to the contractors, and whether 
such bonds had a value, and when they matured, and how much the city owed 
the contractors when the suit was brought, and—the parties consenting that 
the action at law be consolidated with the suits in equity—to hear and report to 
the court the proofs and his conclusions upon various matters deemed pertinent 
by the court, and specified by it, including as a final one, that he state an ac- 
count be’ “sn the parties, embracing therein all the matters in the cause of 
the billa  cross-bill, and showing in the result the aggregate of debt of the 
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debtor party to the other. And if the parties do not except to such order, 
but appear under it before the master and take, both of them, testimony upon 
the subjects of reference, for as long a term as they desire, and then, announc- 
ing that they do not desire to take further evidence, submit the matters of 
reference for the determination of the master (taking no exception before 
him), it is no ground of error (the circuit court having passed upon his report, 
and with some modifications confirmed it), that before the cause was ready 
for a decree, and without settling the rights of the parties, the court referred 
it to the master for an account, and that the master took and stated an account 
under his own view of the law and the facts, and that he virtually decided the 
case instead of the courts deciding it. 


The Western Jurist (Des Moines, Iowa), for November, has a twelfth in- 
instalment of the article on Tax Titles in Iowa; it reprints the Albany Law 
Journal's ‘‘ Legal Aspect of the Beecher Scandal,” and an article on “ Salaries 
of Judges,” in the same paper. It also publishes a decision of Mr. Circuit 
Judge Dillon, in Bronson v. Kukuk, determined in the District of lowa, Octo- 
ber term, 1874, with the following syllabus : 

1. Until a patent for land emanates, the legal title thereto remains in the 
United States, and it will protect any equity which the United States may have 
in the land from a sale for taxes by the state. 

2. In 1853, the plaintiff, as the assignee of a land warrant, located it upona 
tract of land ; in 1862, and before any patent had issued, the proper depart- 
ment cancelled the warrant and suspended the location, because the warrant 
had been procured to be issued upon false and forged papers ; the plaintiff in 
the latter part of 1862, substituted another warrant, and in 1863 received a 
patent: He/d, that the land was not taxable for 1861, and that a tax sale and 
deed-for the taxes of that year were void. 

3. The assignee of a land warrant, fraudulently procured from the govern- 
ment, has no higher legal rights than the warrantee ; and the government, al- 
though the warrant is regular on its face, is not estopped to deny its validity, 
although it be in the hands of an assignee for value and without notice. 

Also a decision by Dillon and Treat, JJ., in the United States Circuit Court, 
Western District of Missouri, in Opdyke v. Railroad Co., with the following 
syllabus : 

1. When one who is nota party to a written agreement, but who is the per- 
son to be benefited by a performance of stipulations therein, may maintain an 
action against the promissor, considered. 

2. On demurrer, held that if the facts alleged in the petition were true, the 
defendant had made itself liable for the payment of interest on bonds issued by 
another railroad company, containing a representation that the defendant had, 
in consideration of the lease to it of the road of such company, guaranteed the 
payment of such interest. 

It also prints the opinion of Mr. Chief Justice Miller, of the Supreme Court 
of Iowa, in Field v. Des Moines, which relates to the liability of a municipal 
corporation to pay damages when buildings have been torn down by its offi- 
cers, in pursuance of an ordinance to prevent the spread of fires. Notwithstand- 
ing this opinion is also published in the Chicago Legal News (a journal which 
many of our readers take) we intend, on account of its exceptional interest, 
and the great number of authorities collated, to reprint it next week. 


The Chicago Legal News, for November 21, publishes an interesting ad- 
miralty decision of Mr. District Judge Deady, in the case of the Hotspur, 
with the following syllabus : 

When ona voyage from Glasgow to Buenos Ayres, from thence to Port- 
land, Or., and back to a port in the United Kingdom, the cook and steward, 
who is not a seaman, is disrated a few days out from B. A. ona charge of 
wasting provisions, and put before the mast, it amounts to a rescission of the 
contract by the master, and the steward may, when he arrives at Portland, 
accept such rescission, and claim his discharge ; but what compensation, if any, 
he shall have for his services, depends upon the particular circumstances of the 
case, 

A contract by a minor to serve as a seaman is a voidable one; and may be 


"avoided by such minor at any time before its completion, and thereafter he is 


not bound by it in any manner ; neither can he sue upon it for his services, but 
may recover the value of such services, allowing for any injury which the 
owners may sustain by reason of the avoidance of the contract. 

Where, under the British merchants shipping act of 1854, the duration of 
a voyage is described in the shipping articles as probably 12 months, a seaman 
signing the articles engages absolutely to make the voyage, whether the dura- 
tion of it be more or less than that period, provided the master, in good faith, 
endeavors to accomplish the voyage within the time mentioned. 

It also publishes a decision of the Supreme Court of Texas (Mr. Justice 
Moore delivering the opinion) holding that a mandamus will lie in the District 


Court, against the Commissioner of the General Land Office of 


Texas, to compel the performance of ministerial acts, where 








the law does not make the performance of the act discretionary. 
This case substantially overrules Bledsoe v. International Railroad 
Company, decided by the same court (ante, p. 401), and is one of 
great importance. Mr. Chief Justice Roberts dissented at great length, and 
with his usual ability and learning. These opinions probably touch upon all 
the learning upon the subject in the American books; and counsel in other 
states who may have occasion to investigate the question of the power of the 
judiciary to control the officers of the executive department of the government 
of a state, should not fail to possess themselves of these opinions. Some weeks 
since we received, through the courtesy of Mr. Chief Justice Roberts, both the 
opinion of the court and his dissenting opinion in this case; but our space has 
not permitted us to publish them, nor has our time permitted us to make such 
a synopsis of them as would do justice to them. 


The Legal News also publishes a very interesting and important decision of 
the Kentucky Court of Appeals (opinion by Mr. Justice Lindsay), and states, 
editorially, that it relates to the right of a national bank to acquire a lien on 
its stock for advances to the owner of the stock, and the effect of bankruptcy 


proceedings upon secured claims. It is held that the bankrupt courts are not — 


invested by Congress with sole and exclusive jurisdiction of a bankrupt’s prop- 
erty, and that the assignee and general creditors may, if they deem it to their 
interests, relinquish, by non-action, to a secured creditor, the title to property 
upon which he holds a lien, and when they do so relinquish, the jurisdiction 
of the state courts to perfect or enforce the title thus acquired cannot be ques- 
tioned. 








Legal News and Notes. 


—THE compulsory school law in New Hampshire seems to be working 
well. The percentage of non-attendants upon schools is gradully decreasing. 


—THE recently adopted amendmentssto the New York constitution pro- 
hibit special legislation; forbid sectarian appropriations ; deny perquisites to 
salaried officers ; prohibit special privileges and charters to savings banks ; 
extend the gubernatorial term to three years; and increase the salary of the 
governor to $10,000 per annum, and that of the lieutenant-governor to 
$5,000. 


—ON the 2oth instant, in the Brooklyn City Court, General Term, Judges 
Reynolds and McCue rendered decisions upon the argument of appeal of 
counsel in the case of Tilton against Beecher, in the matter of the order of 
Chief Justice Neilson, denying the right of defendant to a bill of particulars 
specifying the times and places at which the alleged acts of adultery were 
committed between the defendant and the wife of the plaintiff. The former- 
named judge affirms the order of the lower court, while Judge McCue dis- 
sents from the opinion of his associate. The case will probably be taken to 
the court of appeals. 


—FROM a trustworthy correspondent, at Portland, Maine, we learn the fol- 
lowing facts with regard to the recent case of Ansel v. Stevens, tried in the 
United States Circuit Court, at that place, before Mr. District Judge Fox and 
ajury: The learned judge gave certain instructions, not in writing, except as 
to certain points, and these are not now available for publication. The de- 
fendants propose carrying the case to Washington. The newspaper reports 
of the case are not altogether reliable. The passenger injured was traveling 
with an employee's free pass, on which was an endorsement expressly waiving all 
claim of damage in case of accident. But the learned judge directed the jury 
to find specially whether the passenger had read, or had knowledge thereof— 
and to this they replied ‘“‘ 20." This materially modifies the statements of 
some of the papers, that the Circuit Court of Maine has decided that rail- 
roads are liable to persons traveling on a free pass, even though accompanied 
by a waiver of all claim for damages. 


—PATENT OFFICE.—The annual report of the commissioner of patents, has 
been submitted to the Secretary of the Interior. From it it appears that the 
money received aggregates $721,111 35, and the expenditures $694,075. 71. 
The commissioner urges the necessity of preparing a digest of all the applica- 
tions on file in the office. In making an examination of a new application, 
the examiner has to know all that is contained in all previous applications for 
jnventions of the same class. In the class of sewing machines, for instance, 
3,000 applications have to be examined. Twenty-five per cent. of the time of 
the examiner would be saved, by the existence of a digest of all applications 
on file in the office, which now number-nearly 300,000. He also stated that 
additional room is required for the use of the offie. It is utterly impossible to 
properly transact the work of the office, in the narrow quarters granted to it. 
Eight additional rooms are needed immediately. The report pays a just tribute 
to the character of the persons employed in the patent office, and regrets that 
the salaries paid are not sufficiently large to retain the best men in the service, 
who are continnally leaving it for more lucrative employment. 
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